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INTRODUCTION

This pamphlet,! prepared by the staff of the Joint Committee on
Taxation, describes the proposed additional (second) protocol (“pro-
posed additional protocol”) to the income tax treaty between the
United States andp the United Mexican States (“Mexico”). The pro-
posed additional protocol was signed in Mexico City on September
8, 1994. The proposed additional protocol would amend the current
U.S.-Mexico income tax treaty, as amended by the first protocol,
both of which were signed in Washington, D.C.. on September 18,
1992, and entered into force on December 28, 1993. A public hear-
ing on the proposed additional protocol is scheduled on May 25,
1995, by the Senate Committee on Foreign Relations.

The reason for the negotiation of the proposed additional protocol
was to broaden the scope of the current treaty’s provisions relating
to the exchange of information between the United States and Mex-
ico. The proposed additional protocol’s amendments to these rules
would permit the exchange of information with resgect to the ad-
ministration and enforcement of taxes imposed by States, munici-
palities, or other political subdivisions or local authorities of the
two countries. '

Part 1 of the pamphlet is a summary of the principal provisions
of the proposed additional protocol. Part II presents a discussion of
the issues raised by the proposed additional protocol. For a copy of
the proposed additional protocol, see Senate Treaty Doc. 103-31,
September 19, 1994. For a detailed, article-by-article explanation of
the proposed additional protocol, see the “Treasury Department
Technical Explanation of the Additional Protocol Signed at Mexico
City, on September 8, 1994, and Modifying the Convention Be-
tween the Government of the United States of America and the
Government of the United Mexican States for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasioh with Respect
to Taxes on Income Signed at Washington, D.C., on September 18,
1992,” May 1995 (hereinafter “Technical Explanation™).

1This pamphlet may be cited as follows: Joint Committee on Taxation, Explanation of Pro-
posed Additional Protocol to the Income Tax Treaty Between the United States and Mexico (JCS-
9-95), May 22, 1995.
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L. SUMMARY

The proposed additional protocol would revise Article 27 (Ex-
change of Information) of the current income tax treaty between
the United States and Mexico. The revisions would entail two spe-
cific changes to the current treaty. First, the proposed additional
protocol would eliminate specific reference in that article to the
Agreement Between the United States of America and the United
Mexican States for the Exchange of Information with Respect to
Taxes that was signed on November 9, 1989 (the “Tax Information
Exchange Agreement” or “TIEA”). Such change would incorporate
into the income tax treaty’s exchange of information provisions any
amendments or revisions to the TIEA or to any subsequent agree-
ment for the exchange of information which might supersede the
TIEA. A proposed protocol to the TIEA (the “TIEA protocol”), which
is not subject to Senate advice and consent, was signed by the two
countries on September 8, 1994, The full text of both the TIEA pro-
tocol and the Treasury’s Technical Explanation of the TIEA proto-
col are included as appendices to the Treasury’s Technical Expla-
nation.

Second, the proposed additional protocol would make the ex-
change of information provisions applicable to any tax covered by
any exchange of information agreement between the two countries.
Under the current treaty, exchange of information applies with re-
spect to all taxes imposed in either country at the Federal level
Taxes presently covered by the TIEA’s provisions are the Federal
income taxes, Federal taxes on employment income, and Federal
excise taxes imposed by either the United States or Mexico. Also
covered are the Federal taxes on transfers to avoid income tax and
the Federal estate and gift taxes imposed by the United States, and
the Federal taxes on business assets and Federal value added taxes‘
imposed by Mexico.

The TIEA protocol would increase the scope of taxes covered by
the TIEA. Under the TIEA protocol, taxes covered by the TIEA
would include taxes imposed by a State, municipality, or other po-
litical subdivision or local authority of either the United States or
Mexico. The TIEA would not, however, cover taxes imposed by a
possession of either country. Moreover, the proposed additional pro-
tocol provides that if no TIEA or similar agreement were in effect,
the income tax treaty’s exchange of information provisions would
be extended to cover sub-Federal-level taxes imposed in either
country. The effect of the TIEA protocol coupled with the proposed
additional protocol to the income tax treaty would be to extend ap-
plication of the income tax treaty’s exchange of information provi-
sions to such sub-Federal-level taxes.

(2



The proposed addltlonal “protocol between the Umted States and
Mexico would extend application of the income tax treaty’s informa-

: tlon-exchange program to cover taxes unposed by sub- Federal-level
taxing authorities, such as States, counties, cities, ete., of either
country. Thus, for example, the proposed additional protocol could

require one country to obtain and provide information to the other °

country, if so requested, which ‘might assist one or more of the
other country’s State or local taxing authontles in admlmstenng
and enforcing the various taxes (e.g., sales and ‘use taxes, property
taxes, franchise taxes, income taxes, inheritance taxes) lmposed by
such authority.

The income tax treaty exchange of mformatlon prov151on as im-
plemented by the TIEA, imposes on the competent duthority of a
country the obligation to use all legal means and its best efforts to
execute a request for information from the other competént author-
ity. Specifically, the two countries are to coopérate with one an-
other to carry out the objective of facilitating the exchange of infor-
mation between them on the : assessment and collection 0] es,
£] to prevent fiscal evasion and
fraud, and to develop improved 1nformatlon sources for tax matters.
As a general rule, if the competent authority of one country re-
quests assistance as specified under the TIEA, the competent_au-
thority of the other. country must execute the request except to the
extent that such execution would cause the requested competent
authority to exceed its legal authority or would otherwise be pro-
hibited by the laws of that other country. In addition, a competent
.authority may not comply with a request for assistance if the infor-
‘mation requested is not obtainable under the laws: of that country
or in the normal course of its administration. In such cases where
a request cannot be complied with in the manner requested, the
two competent authorities are to consult with one another to. estab-
lish alternative lawful means for rendering assistance. _

In addition, a competent authority of a country is not required
“to_comply with a_request for assistance to the extent that (1) such
compliance would in its judgment be contrary to the country’s na-
tional security or public policy; (2) the supplying of requested infor-
-mation would disclose any trade, business, industrial, commercial,
or professional secret or trade process; (3) the : request does not
comply with the provisions of the TIEA; or (4) the supplying of the
requested information would dlscrlmmate against a national of the
“cotintry whose competent authonty is receiving the request..

.The TIEA defines “information” for the purpose of information
exchange as any fact or statement, in “whatever form, that may be
relevant or material to tax adm1n1strat1on and enforcement, includ-
ing (but not limited to) testimony of an individual, and" documents
records or other personal property of a person or of one of the coun—
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tries. Such information includes information to effect the deter-
mination, assessment, and collection of tax, the recovery and en-
forcement of tax claims, or the investigation or prosecution of tax
crimes or crimes involving the contravention of tax administration.
Under the TIEA, the competent authorities are to automatically
transmit information to each other for this purpose, and are to de-
termine the items of information to be exchanged and the proce-
dures to be used.

A competent authority is required to transmit spontaneously to
the other competent authority information which ﬁas come to its
attention and which is likely to be relevant to, and bear signifi-
cantly on, accomplishment of the purposes of the exchange of infor-
mation provisions. It is further required to take such measures and
implement such procedures as are necessary to ensure that infor-
mation is forwarded to the other competent authority.

If information in the tax files of a competent authority is insuffi-
cient to comply with a request, the competent authority is to take
all relevant measures to provide the requesting country with the
information requested. The requested competent authority is grant-
ed the authority to: (1) examine any books, papers, recorgg, or
other tangible property which may be relevant or material to the
inquiry; (2) question any person having knowledge or in possession,
custody or control of information which may be relevant or mate-
rial to the inquiry; (3) compel any person having knowledge or in
possession, custody or control of information which may be relevant
or material to the inquiry to appear at a stated time and place and
testify under oath and produce books papers, records, or other tan-
gible property; and (4) take such testimony of any individual under
oath. If information is requested of a competent authority, the com-
petent authority is to obtain the information requested in the same
manner, and provide it in the same form, as if the tax of the re-
questing country were the tax of the requested country and were
being imposed by it.

Extension of coverage of exchange-of-information provisions to
taxes imposed below the Federal level is unprecedented under U.S.
income tax treaties and tax information exchange agreements cur-
rently in force. No other proposed treaty containing such a provi-
sion has ever come before the Committee for its consideration.? As
described above, the exchange of information provisions place con-
siderable levels of responsibility on the competent authority of each
country to respond to requests for assistance by the other com-
petent authority. The committee may desire some assurance that
extension of information-exchange responsibilities in such a man-
ner in this or other future treaties. would not place an unmanage-

2The Convention on Mutual Administrative Assistance in Tax Matters, among the member
States of the Council of Europe and the Organization for Economic Co-operation and Devele
ment (OECD), applies to taxes imposed by political subdivisions and local authorities (Article
2, subparagraphs 1(b)}i) and 1{bXiv), Senate Treaty Doc. 101-6, November 8, 1989). The Conven-
tion entered into force on April 1, 1995. The United States ratified the Convention subject to
a reservation that the United States will not provide any form of assistance with respect to
taxes imposed by or on behalf of possessions, political subdivisions, or local authorities. The
U.8.-Canada tﬁrotocol currently under consideration extends the exchange-of-information provi-
sions below the Federal level in a much more limited way than would occur under the U.S.-
Mexico protocol. The TU.S.-Canada protocol allows the ULS. to provide its sub-Federal-level enti-
ties with information (in specified circumstances) that the U.B. has previously obtained for its
fwnlpurposes, but does not permit the U.8. to request information on behalf of its sub-Federal-
evel entities.



: '_,able admlmstratlve burden on’ the U'S. mpetent authority. ,
ever, the Treasury Technical Explanation of the TIEA protocol indi-

“cates’ that the competent authorities will develop mechanismis to =~ - -
...ensure the effective and efﬁclent administration of these chepge_-_' -

- of-information provisions.

.- . 'The extension of coverage to sub-Federa.l-level taxes in this- treaa.‘_"""' e
-ty may be viewed by other treat ‘partners-as precedent setting and
~.'may lead to a desire for the inclusion of similar provisions in trea-

ties. with other: countries where extensive sub-Federal-level taxes

.+ are imposed. However, it is the staffs understanding that rel-
- _-atively few current or potentlal treaty partners have extensive sub-
~.Federal-level taxes. Consequently, thls issue may not arise in many -

o future treaty negotlatlons _






